STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

FLORI DA DEPARTMENT OF AGRI CULTURE
AND CONSUMER SERVI CES

Petiti oner,
VS. CASE NO. 96-1154

JANET M AND GERALD A. ROBBI NS

Respondent s.
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RECOMMVENDED ORDER

Upon due notice, WIlliam R Cave, Hearing Oficer, Division of
Admi ni strative Hearings (Division), held a formal hearing in this matter on June
4, 1996, in Wnter Haven, Florida.

APPEARANCES

For Petitioner: Linton B. Eason, Esquire
Ofice of the General Counsel
Department of Agriculture
and Consuner Services
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondents: Gerald A Robbins
Qualified Representative
1026 Biltnore Drive, Northwest
Wnter Haven, Florida 33881

STATEMENT OF THE | SSUES

1. Do the Respondents operate a food establishnment as that termis defined
in Section 500.03(1)(j), Florida Statutes? |If so, are the Respondents, under
the circunstances of this cause, required to obtain a food permt fromthe
Departnment of Agriculture and Consumer Services (Department) in accordance with
Section 500.12, Florida Statutes, in order to continue operating their food
establ i shnent |ocated within the prem ses of International Market Wrld, Inc.
(Market World) located at 1052 Hi ghway 92 West, Auburndale, Florida?

2. If the Respondents are required to obtain a food permt fromthe
Departnment, shoul d the Respondents be required to: (a) purchase a permt for
each and every year or partial year of operation since being notified by the
Department of such requirenent; (b) pay a late fee for their failure to renew a
permt that was never issued or; (c) pay an administrative fine for failing to
obt ained a food permt upon being notified of that requirenent by the
Depart ment ?



PRELI M NARY STATEMENT

This matter was initially referred to the Division by the Departnment on a
Notice of Intent to Inpose an Administrative Fine and assigned D vision Case No.
95-4517. Subsequent to the matter being referred to the D vision, Respondents
filed a Motion to Dismss which was unopposed by the Departnment. A Recommended
Order of Dismissal was issued by the Hearing Officer and the matter returned to
the Departnment for final disposition. As it turned out, the Departnment was,
after all, opposed to dismssing the Notice of Intent to |Inpose an
Admi ni strative Fine. However, rather than entering an order remandi ng the
matter to the Hearing Officer, the Departnent chose to enter an Order advising
the Respondents of its intent to issue an i nmedi ate cease and desi st order
requi ri ng Respondents to cease operating their alleged food establishnment in
viol ati on of Chapter 500, Florida Statutes, and its intent to i npose an
adm nistrative fine for operating the all eged food establishnment in violation of
Chapter 500, Florida Statutes. The Oder contained a Notice of Rights section
whi ch advi sed the Respondents of their right to request an informal or formal
hearing. Subsequently, the Respondents filed a Petition For Formal
Admi ni strative Hearing with the Departnment which, along with the Departnent's
Order, was forwarded to the Division for the assignnent of a Hearing Oficer and
conduct of a hearing.

At the hearing, the Departnent presented the testinony of Jinmy D.
Daugherty and Earnest L. (Buddy) Levins. The Departnent's exhibits one through
five were received as evidence. Janet M Robbins and Gerald A Robbins
testified on their own behalf but presented no other w tness. Respondents
exhi bits one through six were received as evidence. Chapter 5K-4, and Rule 12A-
1.098, Florida Adnministrative Code, and Chapter 500, Florida Statutes, were
officially recognized.

A transcript of this proceeding was filed with the Division on July 8,
1996. However, upon an unopposed notion filed by Respondents, the parties were
granted an extension of time within which to file their respective Proposed
Fi ndi ngs of Fact and Concl usions of Law with the understanding that any tine
constraint inposed under Rule 28-5.402, Florida Adm nistrative Code, was waived
in accordance with Rule 60Q 2.031(2), Florida Admi nistrative Code. The parties
timely filed their respective Proposed Findings of Fact and Concl usi ons of Law
under the extended time frame. A ruling on each proposed finding of fact
submtted by the parties has been made as reflected in an Appendix to the
Reconmended Order.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the follow ng relevant findings are made:

1. The Departnent is the agency in the State of Florida responsible for
the adm nistration and enforcenent of Chapter 500, Florida Statutes, and the
rul es promul gated thereunder relating to pernmtting, food safety and the sal e of
food to the consum ng public.

2. Janet M Robbins and Gerald A Robbins (Respondents) operate a stal
within the confines of a flea market owned and operated by Market World | ocat ed
on Hi ghway 92 West in Auburndale, Polk County, Florida. The Respondents |ease
the stall from Market Wrld. Respondents receive all proceeds fromthe sal e of



items fromtheir stall in Market Wirld. Respondents' business mailing address
is listed as 1026 Biltnore Drive, Northwest, Wnter Haven, Polk County, Florida
33881.

3. Respondents did not, at any time pertinent to this proceedi ng, possess

an occupational license issued in their name from Pol k County, Florida for
operating their stall in Market Wrld. Instead, Respondents operated under a
bl anket occupational |icense issued to Market Wirld by the Tax Coll ector of Pol k

County, Florida in accordance with Pol k County O di nance No. 95-27 which covered
all flea market vendors within the confines of Market Wrld. However, had
Market World el ected not to purchase this blanket occupational |icense,
Respondents woul d have been required under this ordinance to obtain a Pol k
County occupational license fromthe Tax Collector in order to operate their
stall in Market World.

4. In accordance with Departnent of Revenue Rule 12A-1.098, Florida
Admi ni strative Code, flea market vendors are required to collect sales tax on
their sales but are not required to register with the Department of Revenue in
order to remt those taxes. |Instead, the rule allows the flea market vendor to
remt the taxes collected under the registration of the flea market operator
manager, |essor or owner. Respondents have in the past used this method of
remtting the sales tax collected by themto the Departnent of Revenue.
However, the Respondents are presently remtting sales tax directly to the
Depart ment of Revenue.

5. On May 6, 1994, Jinmmy D. Daugherty, a Departnent Sanitation and Safety
Specialist, visited the Respondents' stall at Market Wrld and observed that
Respondents were offering food for sale. Daugherty advised Janet Robbins that a
food permit was required to sell food from Respondents' flea market stall. On
this same date, Daugherty inspected Respondents' facility and i ssued a Food
Safety Inspection Report and gave the facility an overall rating of good. Also,
the report indicated that this was a new firmand that a food permt application
was attached. The food permt application had been filled out by Janet Robbins
wi t h Daugherty's assistance. Subsequent to filling out the Food Permt
Application, Janet Robbins discussed the matter with her husband, Gerald
Robbi ns, who advi sed the Departnent that he di sputed the requirenment that
Respondents' establishnment nmust obtain a food permit. Wile it appears fromthe
record that Respondents' application was subnmitted to the Departnent along with
Daugherty's Food Safety Inspection Report, there was no evi dence that
Respondents tendered the proper fee for a permt or that a permt was ever
i ssued to Respondents.

6. On January 17, 1995, the Departnent issued Notice Nunber 95R-69185
concer ni ng Respondents' 1995 Food Permit Renewal Notice. The Notice advised
Respondents that they had failed to remt their 1995 Food Permit Renewal Fee,
the rem nder for which had been nmailed to them on Novenber 15, 1994. The
November 15, 1994, notice was not introduced as evidence. The January 17, 1995,
notice al so advi sed Respondents that a |late fee of $37.50 woul d be added if the
food permt renewal fee was not paid by January 31, 1995, and that the late fee
woul d be increased to $100.00 if the food permt renewal fee was not paid by
February 28, 1995.

7. On February 15, 1995, and again on April 26, 1995, the Departnent
advi sed Respondents that the 1995 Food Pernmit Renewal Fee was past due and that
an appropriate late fee had been added.



8. In pertinent part, each of the Notices provided:

If you dispute your firmtype, the State
Agency regul ati ng your business, or if you
are no longer in business, please indicate
on the application (reverse side), sign and
return..

9. Respondents did not respond in witing to the Departnent disputing any
of the matters set forth in the Notices received by them Instead, Cerald
Robbi ns made tel ephone calls to Dr. Martha Rose Roberts, Deputy Comm ssioner,
and to Linton Eason in the |legal department. These calls were not returned by
t he Depart nment.

10. On July 26, 1995, the Departnent issued a Notice of Intent To |Inpose
Admi ni strative Fine agai nst Janet Robbins for operating a Food Establishment
wi thout a Food Permit in violation of Section 500.12, Florida Statutes.

11. Respondents requested a formal hearing, and this matter was referred
to the Division for the assignnment of a Hearing Oficer and the conduct of a
heari ng. Respondents noved to dismss the matter which was unopposed by the
Departnment. A Recommended Order of Dismissal was entered by the Hearing Oficer
and jurisdiction relinquished to the Departnent for final agency action. The
Departnment entered an "Order"” overruling the Reconmended Order of Dismssal and
further ordered that the Departnment intended to issue an inmedi ate cease and
desi st order and to inpose an administrative fine. The matter was again
referred to the Division and this hearing ensued.

12. On May 6, 1994, the Respondents were selling food, as defined in
Section 500.03(1)(h), Florida Statutes, fromtheir stall in the flea market
known as Market World and have continued to sell food fromtheir stall in the
fl ea market since that date

13. Respondents' establishnment within Market Wrld is of a sem - per manent
nature. This finding is based on the photographs entered into evidence as
Respondents' Exhibits 5 and 6 and the unrebutted testinony of Gerald Robbins
that certain pieces of Respondents' equipment |ocated within the Respondents
stall at Market Wrld were bolted to the floor

14. Several other flea market vendors within Market World have applied for
and were issued food permits by the Departnment after paying the necessary fee.

15. Because flea market vendors can nove fromone flea market to another
any flea market vendor who is issued a food permt for one |ocation may operate
under that sanme food permit at another flea nmarket |ocation provided the vendor
does not operate at two or nore flea market operations simnultaneously.

16. There was no evidence as to the annual gross food sal es generated by
Respondents' stall |ocated within Market Wbrld.

17. On May 5, 1995, Daugherty visited and inspected Respondents' stall at
Market World. The Food Safety Inspection Report subnmitted by Daugherty for this
i nspection indicated an overall rating of good as did the report of May 6, 1994.
Respondents have not interfered with, or attenpted to interfere with, the
Departnent's inspection of their food establishnment even though they disagree
with the requirenent of having to obtain a food permt fromthe Departnent.



18.
120.57(1),

19.
provi de:

20.
provi de:

CONCLUSI ONS OF LAW

The Division of Administrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section

Fl ori da St at ut es.

Sections 500.12(1)(a) and (b), Florida Statutes, in pertinent

(1)(a) A food permit fromthe departnment
[is required] of [any person] who [operates
a food establishnment] or retail food store,
[ except]:

1. Persons operating mnor food outlets,
i ncluding, but not limted to, video stores,
that sell commercially prepackaged, nonpo-
tentially hazardous candy, chewi ng gum soda,
or popcorn, provided the shelf space for
those itens does not exceed 12 |inear feet
and no other food is sold by the m nor food
outlet.

2. Persons subject to continuous, onsite
federal or state inspection.

3. Persons selling only |l egunmes in the shell,
ei t her parched, roasted, or boil ed.

(b) An application for a food pernmt from

t he departnment nust be acconpanied by a fee

in an anount determ ned by departnent rule,

whi ch may not exceed $350. [Food permts mnust
be renewed annually on or before January 1].

If an application for renewal of a food permt
is not received by the departnment wi thin 30 days
after its due date, a late fee, in an anount not
exceedi ng $100, nmust be paid in addition to the
food permt fee before the departnment may issue
the food permt.. . . . [Enphasis Supplied]

Sections 500.03(1)(j) and (s), Florida Statutes, in pertinent

(1) For purpose of this chapter, the term

* * %
(j) "[Food establishment]" neans any factory,
food outlet, or [any other facility] manufacturing,
processi ng, packing, holding, or preparing food,
or [selling food at] wholesale or [retail]..

* * %
(s) "Retail food store" means any establishnent
[or section of an establishnment] where food and
food products are offered to the consunmer and
i ntended for off prem ses consunption. The
termincludes delicatessens that offer prepared
food in bulk quantities only. The term does
not include establishnments which handle only
pr epackaged, non-potentially hazardous foods;
roadsi de markets that offer only fresh fruits

part

part



and vegetables for sale; food service establish-
ments; or food and beverage vendi ng nmachi nes.
[ Enphasi s Suppli ed]

21. Section 500.121(1), Florida Statutes, provides:

(1) In addition to the suspension procedures
provided in s. 500.12, the departnent may inpose
a fine not exceedi ng $5, 000 agai nst any retai
food store or food establishnment that has

viol ated this chapter,

22. Rules 5K-4.020(1)(j),(0),(5)(a)and (b) and (6)(b), Florida
Admi ni strative Code, in pertinent part provide:

(1) As used in this rule, the foll ow ng
definitions shall apply:
* * %
(j) [Limted Sales. Any business fitting
any of the above definitions with gross food
sal es | ess than $10, 000 annual | y].
* * %
(o) [Mobile vendor]. [Persons selling foods]
other than fresh fruits or vegetables from
trucks, trailers or simlar conveyance, or
[at flea markets], roadside stands [or other
sem - permanent, transient, or tenporary |ocation].
* * %
(5) Food Pernit Fees.
(a) One permt shall be issued to and one
fee shall be charged to all food operations
at a single location, regardl ess of whether
the I ocation may qualify for two or nore
permts. |If a location qualifies for two of
nore permts, only the | argest applicable fee
shal |l be charged to that |ocation, except that
nay |l ocation qualifying for a Limted Sal es
permt shall only be charged the fee applicable
to a Limted Sales pernmit. . . . Fees charged
new food permt applicants shall be pro-rated
with the applicant paying 1/12th of the appli-
cable fee for each nmonth remaining in the
cal endar year, including the nonth of application
(b) The follow ng schedule of charges is
established for each food Permt.
* * %
Mobi | e Vendor 75
Limted Sal es 50
(6) Late Fees.
(b) No establishment shall be issued a food
permt until all applicable fees, including
| ate fees, are received by the departnent.
[ Enphasi s Suppli ed]

23. The general rule is that a party asserting the affirmative of an issue
has the burden of presenting evidence as to that issue. Florida Departnent of
Transportation v. J.WC. Conpany, 396 So.2d 778 (Fla. 1st DCA 1981). Therefore,



t he Departnment has the burden of presenting evidence that Respondents nust
possess a food permt and that their failure to possess such a food permt is a
vi ol ati on of Chapter 500, Florida Statutes. Furthernore, the Departnent has the
burden of presenting its proof by clear and convinci ng evidence. Departnent of
Banki ng and Fi nance, Division of Securities and Investor Protection v. Osborne
Stern and Conpany, 670 So.2d 932 (Fla. 1996). The Departnent has nmet its burden
in this regard.

24. Cdearly, the evidence establishes that Respondents operate a food
establ i shnent as defined in Section 500.03(1)(j), Florida Statutes, and are
required to have a food pernmit since they do not come within any of the
exceptions set out in Section 500.12 (1)(a)l.,2., and 3., Florida Statutes.
Furthernore, the evidence establishes that Respondents operate their food
establ i shnent within the confines of Wrld Market, a flea market, which places
themin the category of a nobile vendor as defined in Rule 5K-4.020(1)(0),

Fl orida Adm nistrative Code, notw thstandi ng that Respondents' establishnment is
sem -permanent in nature. Since Respondents fall within the definition of a
nmobi | e vendor, Rule 5K-4.020(5)(b), Florida Adm nistrative Code, requires a fee
of $75 for a food pernmit. Additionally, the evidence establishes that
Respondent s have not obtained a food permt as required by Section 500.12(1)(a),
Florida Statutes. Having failed to obtain a food permit, Respondents have

vi ol ated Section 500.12(1)(a), Florida Statutes, and are subject to an

adm ni strative fine under Section 500.121(1), Florida Statutes, which is the
appropriate penalty for such violation. However, there does not appear to be
any authority for the |late fees assessed by the Departnent in its Notice since
late fees apply to the failure to tinely renew the food permit. 1In the instant
case, Respondents are contesting the requirement of having to obtain the permt
inthe first place. Therefore, any penalty inposed should be for the violation
of not having a permt as required by Section 500.12(1)(a), Florida Statutes,
and not for failure to renew a permt that was never issued. However, this does
not relieve the Respondents fromhaving to pay the required fee for purchasing a
food permt for the partial year 1994, and for a full year for 1995 and 1996.

25. Respondents contend that Wbrld Market should be required to obtain a
bl anket food permt which would cover all flea market vendors operating a food
establ i shnent within World Market, including Respondents, as Wirld Market does
wi th the Pol k County occupational |icense. Respondents argue that since they
are not required to obtain an occupational licenses in Polk County to operate
their food establishment in World Market, they are not recogni zed as a busi ness
by Pol k County and therefore, are sonehow exenpted fromthe provisions of
Section 500.12(1)(a), Florida Statutes, requiring a food permt of any person
operating a food establishment in the State of Florida, unless exenpted under
Section 500.12(1)(a) 1., 2., and 3., Florida Statutes. Respondents fail to
recogni ze or cite any authority that would allow the Pol k County Ordinance to
preenpt the statutory authority given the Departnment under Section 500.12(1)(a),
Florida Statutes, to require a food pernmt of any person operating a food
est abl i shnent unl ess exenpted under Section 500.12(1)(a) 1., 2., and 3., Florida
Statutes. To bolster their argument that only one pernmt is required for al
vendors within the confines of Wrld Market, Respondents cite Rule 5K-
4.020(5)(a), Florida Adm nistrative Code, which requires only one permt for
mul tiple food operations at a single |ocation, notwithstanding that the |ocation
may qualify for two or nore food permits. This rule applies only to multiple
food operations at one |location where the food operations and the | ocation have
common ownership, for exanple, a grocery store with several food operations such
as a retail bakery or seafood market within its confines under conmon ownership.
This rul e does not apply in the instant case since there is no common ownership
bet ween Respondents' food establishment and Market Worl d.



26. Respondents' contention that if they are required to obtain a food
permt that they should be allowed to purchase a food pernit in the category of
Limted Sales is without merit. Respondents' business does not fall within the
category of Limted Sales as defined in Rule 5K-4.020(1)(j), Florida
Admi ni strative Code, because Respondents' food establishment does not cone
within any of the definitions set out in Rule 5K-020(1)(a) through (i), Florida
Admi ni strative Code, or neet the mnimumannual gross food sales set out in Rule
5K-020(j), Florida Adm nistrative Code.

27. There was no evidence that Respondents in any fashion interfered wth,
or attenpted to interfere with, the Departnment's inspection of Respondents' food
establishnent. Therefore, after considering the circunstances surrounding this
case, any penalty inposed should be tenpered so that the penalty will not be
onerous and create a "chilling effect”" on Respondents or others who may wi sh to
chal | enge an action by the Departnent or any other agency.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Lawit is
recomended that the Departnment of Agriculture and Consumer Services enter a
final order requiring the Respondents to obtain a food permt for the partial
year of 1994, and for a full year for 1995 and 1996, and assessing an
adm nistrative fine in the amount of $100.00. It is further recommended that no
| ate fees be assessed for failure to renew a food permit that was never issued.

RECOMVENDED t his 30th day of August, 1996, at Tall ahassee, Fl orida.

WLLIAM R CAVE, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 30th day of August, 1996.
APPENDI X TO RECOVWWENDED ORDER CASE NO. 96- 1154
The follow ng constitutes ny specific rulings, pursuant to Section
120.59(2), Florida Statutes, on all of the proposed findings of fact submitted
by the parties in this case.

Departnment's Proposed Findi ngs of Fact.

1. Proposed findings of fact 1 through 4 are adopted in substance as
nodi fied in Findings of Fact 1 through 17.

Respondent s’ Proposed Fi ndi ngs of Fact.

1. Proposed findings of fact 1 - 4, 11, 13, 14, 17 and 18 are adopted in
substance as nodified in Findings of Fact 1 through 17.



2. Proposed findings of fact 5 and 6 are neither material nor rel evant.

3. Proposed finding of fact 7, as stated, is argunment rather than a
finding of fact.

4. Proposed findings of fact 8 - 10 and 15 are unnecessary as findings of
fact. However, they are covered in the Prelimnary Statenent.

5. Proposed finding of fact 16 is covered in the Conclusions of Law rather
than in the Findings of Fact.

6. The first two sentences of proposed finding of fact 19 are adopted in
substance as nodified in Finding of Fact 14. The bal ance of proposed finding of
fact 19, as stated, is argunent rather than a finding of fact.

7. There was no proposed finding of fact 12
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Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler, Esquire

Ceneral Counsel

Department of Agricul ture and
Consumer Services

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Linton B. Eason, Esquire

Department of Agriculture and
Consumer Services

Room 515, Mayo Buil di ng

Tal | ahassee, Florida 32399-0800

Ceral d A Robbins

Qualified Representative

1026 Biltnore Drive, Northwest
W nter Haven, Florida 33881

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the final order in this case.



